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Recent Developments in the Law
of Qualified Immunity in the

Seventh Circuit

BY TIMOTHY P. 0'CONNOR, MEYER & O'CONNOR, LLC

It would be impossible for public officials, and law
enforcement officers in particular, to function if they could be
sued for every mistake they make. The doctrine of qualified
immunity is one of the principle limitations on the ability of
private citizens to sue public officials. “Qualified immunity
protects public officials from liability for damages if their
actions did not violate clearly established rights of which a
reasonable person would have known.”* “The doctrine allows
ample room for mistaken judgments by protecting all but the
plainly incompetent or those who knowingly violate the law.”?
“The purpose of the doctrine is to shield officials from
harassment, distraction, and liability when they perform their
duties reasonably” and “to protect public officials from
guessing about constitutional developments at their peril...”

Because qualified immunity is “an immunity from suit rather
than a mere defense to liability,” the question whether qualified
immunity bars a claim “ordinarily should be decided long
before trial” and an interlocutory appeal (i.e., an appeal before
final resolution of the case on the merits) may be taken from
the denial of qualified immunity so long as the appeal raises
legal, rather than factual, issues.* Courts apply a two step test
(laid out in a seminal Supreme Court case known as Saucier) to
determine whether the defense of qualified immunity is
applicable: “(1) whether the defendant violated the plaintiff’s
constitutional rights and (2) whether the right at issue was
clearly established.”

This article sets forth some highlights from the decisions of the
United States Court of Appeals for the Seventh Circuit over
approximately the last eighteen months that discuss either the
procedure by which the defense of qualified immunity is
asserted or the assertion of such a defense to excessive force or
false arrest claims against law enforcement officers, for whom
the defense of qualified immunity is especially important.®

PROCEDURAL DEVELOPMENTS

After requiring for years that courts apply the Saucier test for
qualified immunity in rigid order (i.e., first decide whether a
right was violated and, if so, then decide whether that right was
clearly established), the Supreme Court held in 2009 that the
two prongs of the Saucier test need not be applied in any
particular order.” The Seventh Circuit (“the Court™) has
employed this freedom to resolve some cases (most notably in
the First Amendment context) by simply holding that the right

at issue was not clearly established, without considering
whether a violation occurred.® Otherwise, the Court’s approach
to qualified immunity seems not dramatically different, with
many cases still resolved through a determination that no
constitutional right was violated, thus eliminating the need to
consider whether any such right was “clearly established.”

A public official confronted with a pretrial denial of qualified
immunity enjoys a rare opportunity: the ability to take an
interlocutory appeal from the adverse ruling. But recent
decisions illustrate the limits of this right. Thus, the Court
dismissed an appeal where the district court expressly deferred
ruling on a qualified immunity defense asserted under Rule
12(b)(6) because assertion of the defense was “premature.”*®
“Unless the district court delays so long in ruling that the delay
becomes a de facto denial,” the Court held, “a decision not to
rule on a motion is just that: inaction,” which provides no basis
for appeal.** The Court also dismissed a number of appeals
from the denial of qualified immunity on the ground that
appellants sought to argue factual issues, thus depriving the
Court of jurisdiction.*?

EXCESSIVE FORCE CLAIMS

The Court decided a number of cases in which qualified
immunity was asserted as a defense to an excessive force claim
—1.e., aclaim that a law enforcement officer “used excessive
force in the course of an

arrest, investigatory stop

or other seizure™® —

and, in the course of

deciding certain of these

cases, the Court set

forth clear guidance on

particular aspects of the

application of force to

effect a seizure.

Thus, in a case arising

from injuries alleged to

have occurred as a result

of placing the plaintiff in handcuffs for twenty minutes, the
Court set forth common sense rules: “[A]n officer may not
knowingly use handcuffs in a way that will inflict unnecessary
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pain or injury on an individual who presents little or no risk of
flight or threat of injury. Of course, whether an officer knows
that a given action unnecessarily will harm a particular
individual will depend on the circumstances of the arrest... [A]
reasonable officer cannot be expected to accommodate an
injury that is not apparent or that has not otherwise been made
known to him.”

And in a case where an innocent person was mistaken for a
drug dealer and arrested after a physical struggle, the Court
stated “that, [while] there was nothing unreasonable about [a
group of officers’] initial failure to identify themselves” in
making the arrest, which occurred in a public place, “[t]he ...
[officers’] ... continuing failure to identify themselves after”
the arrest was underway (thus arguably provoking a greater
struggle from the putative arrestee) was “more problematic.”®
While the Court ultimately held that the officers were entitled
to qualified immunity because “it is far from clear that the
Fourth Amendment requires police officers to identify
themselves in the course of carrying out an arrest in a public
place,” the Court nonetheless warned that it was “a close
question whether the defendants’ failure to identify themselves
was unreasonable under the circumstances.”®

The doctrine of qualified immunity is one of the
principle limitations on the ability of
private citizens to sue public
officials.

The Court also set forth guidance regarding the use of tear gas
and “flash bang” devices. The Court held that the “use of tear
gas is unreasonable when: (1) attempting to subdue individuals
as opposed to mass crowds; (2) when the individual does not
pose an actual threat; (3) when the individual is not holding
hostages; (4) when the individual has not committed a crime
and the officers are not in the process of attempting to make an
arrest; (5) when the individual is armed but merely suicidal as
opposed to homicidal; (6) when the individual is not attempting
to evade arrest or flee from the police; and (7) when the
individual is incapacitated in some form.”*” With respect to
flash bang devices, which the Court described as “essentially
grenades,”® the Court had “previously indicated that the use of
flash bang devices should be limited and is not appropriate in
most cases.”*® But the use of flash bang devices can be
reasonable “when there is a dangerous suspect and a dangerous
entry point for the police” and where “the officers ha[ve] a
significant reason to be concerned about their personal
safety.”?° And if the use of flash bang devices otherwise is

appropriate, “a sufficiently careful (or perhaps reasonable) use
of a flash bang device occurs when officers take a moment to
look inside a residence or a room to ensure that no one would
be injured by the device before tossing it and where officers
carry a fire extinguisher to quickly extinguish any fires
resulting from deployment of the device.”?

Finally, the Court continued its disapproval of the pointing of
firearms at persons absent compelling circumstances, affirming
the denial of qualified immunity where an officer pointed a
submachine gun at persons he was detaining, where the crime
under investigation was nonviolent, the persons did not attempt
to flee or resist and the officers had no reason to believe they
faced any threat.??

FALSE ARREST CLAIMS

An unlawful arrest occurs where a person is arrested “without
probable cause.”? While “it does not take much to establish
probable cause,”** a number of the Court’s recent decisions
illustrate that unreasonably sloppy police work resulting in a
false arrest will not be protected by the “forgiving” probable
cause and qualified immunity standards,? even where facts
arising after the arrest support the belief that the arrestee in fact
committed a crime.

Thus, where an officer stopped and handcuffed a driver because
he simply failed to read the third line of a “LEADS” report
which indicated that the license plate of the driver’s car in fact
did not belong to a stolen car, the Court held that the officer’s
actions were not “objectively reasonable” and reversed a
district court ruling that the driver’s false arrest claim was
barred by qualified immunity.? And in multiple cases the Court
held that evidence coming to light after an arrest is not relevant
to the question of whether the police had probable cause at the
time of arrest.?

Finally, although the probable cause standard is generous and is
made more generous by qualified immunity, this lenience is
considerably reduced in an appeal from an adverse jury verdict.
“[T]he probable cause standard does not trump [the Court’s]
duty to defer to a jury’s findings.”? “Instead, [the Court]
make[s] all reasonable credibility determinations and
inferences in favor of ... [plaintiffs], asking whether under their
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Increased Incentive Rates Now
Available for Public Sector Energy

Efficiency Projects!

The Illinois Energy Office at the Department of Commerce and
Economic Opportunity (DCEO) recently announced a
significant increase in energy efficiency rebates for public
schools, community colleges, municipalities, public universities
and state and federal facilities located in ComEd and Ameren
Illinois Utilities electric service territories.

The Public Sector Energy Efficiency Portfolio, administered by
the Illinois Energy Office, provides grants and rebates to public
sector entities for electric system efficiency improvements
including lighting, motors, variable frequency drives, HVAC
equipment, traffic signals and street lights.

o 50% INCREASE IN INCENTIVE RATES — Illinois public schools,
community colleges and units of local government are
eligible for a 50% increase in incentive rates from last
year’s rebate levels for energy efficiency projects.

e 15% INCREASE IN INCENTIVE RATES — Hlinois public
universities, and state and federal facilities are eligible for a
15% increase in incentive rates from last year’s rebate
levels for energy efficiency projects.

e  Qualifying projects could receive up to 75% of project costs.

EXAMPLES OF TYPICAL PROJECTS

HIGH BAY LIGHTING — A school that replaces its traditional HID
gym lights or a municipality that replaces its convention center
lights with T5 fluorescent replacement fixtures.

VARIABLE SPEED DRIVES (VSD) - A community or school
that adds a variable speed drive to its heating and
cooling system.

INNOVATIVE STREET LIGHTS
— The technology of street
lights has advanced rapidly
in recent years, with LED
and induction lighting
offering viable options for
replacing existing street
lighting with lights that are
much more efficient and
that last for many years.

Applicants interested in
taking advantage of
DCEO’s Public Sector
Energy Efficiency Rebates
should fill out the
application form from the
DCEO website
www.illinoisenergy.org and
submit it to

illinois.energy@illinois.gov.

version of the facts a reasonable officer could conclude that
there was probable cause to arrest.”?

This article is presented for informational purposes only and does not
constitute legal advice or create an attorney-client relationship with Meyer
& O’Connor, LLC.
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