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BY TIMOTHY P. 0O’CONNOR, MEYER & 0’CONNOR LLC

Particularly in the wake of recent instances of police
misconduct, many thoughtful persons have called for the
elimination or curtailment of qualified immunity, a federal
“doctrine ... [that] ... protects government officials from
liability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights
of which a reasonable person would have known.”> While
other reform measures may be appropriate, eliminating or
limiting qualified immunity would be misguided.

First, qualified immunity is a potential defense for any state
or local official sued for allegedly violating a federal right,
not just law enforcement officers.® Eliminating qualified
immunity will deprive all state and local officials, not just
police officers, of this important defense. Stripping only
law enforcement of qualified immunity, as recent legislation
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passed by the U.S. House of Representatives purports to
do,* will not preserve such immunity for other officials. If
police, who have perhaps the best case for citing qualified
immunity because they often must make split-second
decisions, are deprived of qualified immunity because

of purported flaws in the doctrine, courts very likely will
stop affording such immunity to other public officials. The
consequences could be severe. Public officials often must
weigh significant competing considerations in determining
whether a course of action is appropriate. Courts
frequently, and correctly, find such decisions protected

by qualified immunity because “[pJublic officials can be
held liable for violating clearly established law, but not for
choosing sides on a debatable issue.”> Eliminating qualified
immunity thus will deprive all state and local officials of an
important defense.
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Second, eliminating or limiting
qualified immunity would be

unjust. A basic premise of qualified
immunity is that public officials
should not be subjected to liability in
the absence of fair notice that their
actions could violate law. “If the law
at that time did not clearly establish
that the [public official’s] conduct
would violate the Constitution, the
[public official] should not be subject
to liability or, indeed, even the
burdens of litigation.”® This “principle
of fair notice pervades the doctrine.””
Discarding this common-sense

rule will lead to unfair and

harmful outcomes.

Public officials

A few examples: officers who

had probable cause to suspect
intoxicated driving were granted
qualified immunity from claims

that they had violated the Fourth
Amendment by administering a
breathalyzer or ordering a blood
draw without first obtaining a
warrant.? At the time, local appellate
courts had approved such practices
and neither the Supreme Court nor
the Seventh Circuit had held such
practices unlawful.? It would have
been profoundly unfair to subject the
officers to potential liability because
the Supreme Court only later sided
with other courts that held such tests

often must weigh significant
considerations in determining whether a course of action is
appropriate. Courts frequently, and correctly, find such decisions
protected by qualified immunity . . . because “[p]ublic officials
can be held liable for violating clearly established law, but not for
choosing sides on a debatable issue.”s

might require a warrant.® A prison
inmate sued a guard for refusing

the inmate’s request that the guard
move because standing behind him
exacerbated his PTSD — when the
inmate had not yet been diagnosed
with PTSD and the guard had
received no direction from medical
staff to accommodate him." Plaintiff’s
claim “implie[d] that prison staff
have a constitutional obligation to
modify the way they do their jobs
based solely on an inmate’s assertion
that their actions elicit extreme
psychological responses,” a rule of
law that would present “a real danger
of inmates manipulating correctional
officers .. .”? Not surprisingly, “it

competing

was not clearly established that

[the guard] was constitutionally
required to avoid standing behind”
plaintiff and qualified immunity
correctly barred the claim.”® Qualified
immunity protects police officers
from false arrest claims where

there was “arguable” probable
cause — i.e., “a reasonable officer
could have mistakenly believed

that probable cause existed” even
though a court later found probable
cause lacking. It would be unjust to
impose liability for false arrest under
such circumstances.

Third, as the foregoing illustrates,
ending qualified immunity will
severely damage the operation

of local government: the cost and
disruption caused by lawsuits will
greatly increase because far more
cases will proceed to trial, fewer
persons will serve in government
and those who do are likely to

be excessively cautious in the
performance of their duties, to the
detriment of the public they serve.

Fourth, and critically, qualified
immunity does not shield
misconduct. A recent column in

USA Today asserted that qualified
immunity is “nearly impossible

to overcome” because the

plaintiff must “identify an earlier
decision . .. holding that precisely
the same conduct under the

same circumstances is illegal or
unconstitutional.”™ This is incorrect.
Courts do “not require a case directly
on point for a right to be clearly
established.” Instead, “existing
precedent must have placed the
statutory or constitutional question
beyond debate.”” Thus, qualified
immunity may be denied “even
where there are notable factual
distinctions between the precedents
relied on and the case before the
court ... if the prior decisions gave
reasonable warning that the conduct
at issue violated constitutional
rights .. .”® And “in some rare

cases ... where the constitutional
violation is patently obvious,

the plaintiffs may not need

to cite closely analogous

cases . ..”"” Qualified immunity
therefore affords no protection to
“the plainly incompetent or those
who knowingly violate the law”? and,
far from being “nearly impossible

to overcome,” is often rejected by
the courts.?’ The absence of a prior
decision on point will not result in
qualified immunity where existing
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law nonetheless gave “reasonable
warning,” or it was “patently
obvious,” that conduct would violate
a right.??

It is certainly true that there will be
close, or at times even incorrectly
decided, cases involving qualified
immunity — in both directions. But
this is true of any legal rule and does
not justify eliminating or weakening
the well-established doctrine of
qualified immunity, which, judged

as a whole, is fair and necessary.

Nor does qualified immunity
foreclose other avenues of relief to

a complainant, such as civil claims
under state law, criminal prosecution
or disciplinary proceedings.?

Timothy P. O’Connor is a member of Meyer
& O’Connor, LLC. The views expressed
here are his own and not the views of
Meyer & O’Connor, LLC or any client
thereof. This article relies on the decisions
of the United States Supreme Court and
the United States Court of Appeals for

the Seventh Circuit, which are the federal
appellate courts for lllinois.
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(COULD ONE WOMAN STEAL
$53 MILLION WITHOUT ANYONE NOTICING?
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As City Comptroller of Dixon, lllinois, Rita Crundwell stole
$53 million of public funds across 20 years - making her
the perpetrator of the largest case of municipal fraud in
American history. The Illinois Municipal League (IML) has

purchased rights to A/l the Queen’s Horses, which will allow
IML member municipalities to stream the documentary and
learn from its lessons.

In order to access the documentary, email Hilaree Butler
at hilaree@heliosdigital.com with the subject /IML-All
the Queen’s Horses, to request an access code. Each

municipality is allowed one access code
and the code may only be used one time.

Access will be provided until
August 1, 2020.
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